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Tax Benefits of Using SE Companies in Group Structures 
of Multinational Enterprises
There seems to be a common wisdom in Europe amongst tax practitioners that the use of SE entities 
(Universal European Limited Companies) are detrimental to a multinational enterprise’s tax position. 
In this article, Joseph Peters MBA of Merlyn Tax Solutions Group will prove otherwise: SE’s can be 
very beneficial from an international tax reduction viewpoint.

What is an SE?
SE stands for Societas Europeae: a common European Limited 
Liability Company. It was introduced by the European Commission in 
2004 as an option, in all of the company law systems in the EU, for 
multinationals to operate in the EU with only one legal entity, the SE, 
and to do away with the need for multinational enterprises to work 
with GmbH’s or AG’s in Germany, SpA’s in Italy, A/B entities in Sweden, 
SarL’s in France, BV’s in the Netherlands, NV’s in Belgium, and so forth. 
All these local legal entities operate under a different company law 
(and often tax law) system, which is a hindrance to the development 
of the internal common market within the ever-expanding European 
Union.

Why are tax advisers generally against the use of SE’s?
The introduction of the SE legal concept in European law was effected 
without paying any attention to the tax aspects. This implies that for 
existing business models, a conversion from the present, historically 
grown group structures (with all the above different legal entities in 
different EU countries) would imply the deemed sale of the various 
businesses from the existing entities to the SE’s, thereby leading to 
(fictitious) dividends, liquidations, capital gains on assets (including all 
intangibles) and the creation of “branch offices” of the surviving SE’s in 
all countries where the group operates. This could cost multinational 
enterprises hundreds of millions of corporate income tax and capital 
gains tax, without any other corresponding benefit than obtaining 
some more legal and contractual flexibility. In 99% of the cases, that 
benefit is by far not worth the additional taxes involved.

So the general view amongst tax practitioners in the EU is: the SE is a 
still born baby. No-one in his right mind should consider a conversion 
of his existing legal structure, as long as the European Commission 
does not offer a large number of “reorganisation facilities”, in Corporate 
Income Tax, in Capital Gains Tax, in transfer taxes, in VAT etc. etc. And 
there are no signs whatsoever that the European Commission is even 
thinking about this. And the issues the Commission is thinking about 
may take 50 years to get introduced (there is a cross-border loss 
compensation draft Directive which dates back to 1967: no progress 
has been made with this –very important – subject, since).

Why would an experienced tax adviser then promote SE’s in the 
first place?
There is no disagreement between my views and those of other 
experienced international tax advisers. The conversion of present, 
complex, legal groups structures in the EU to SE structures is a 
complete no-go for the reasons mentioned. However, the cards lie 
entirely differently when a multinational enterprise would be setting 
up new business structures. In those cases, setting them up in the 
SE format from the beginning may be very tax beneficial, since none 
of the conversion issues apply!

When setting up new businesses in Europe, multinational enterprises 
are well advised to now take a closer look at the possibility to set up 
SE’s for these new departments. Especially, since SE’s can be perfectly 
combined with hybrid branch structures which the Netherlands 
Supreme Tax Court has allowed in a landsliding tax case in 2003: 
many multinationals, by setting up an SE in the European Union 
with its main seat in the Netherlands, will be able to benefit from this 
verdict, which says that in a number of cases, when a Dutch entity 
charges its foreign branches for certain expenses, which will then be 
tax deductible on these foreign branches under article 7 of the tax 
treaty which that country has concluded with the Netherlands, may 
not be seen as taxable income in the Netherlands in the hands of the 
head-office of the SE. This case law is final and the Dutch government 
has even adapted its tax legislation to accommodate this decision 
after 17 years of litigation.

If SE’s cause a multinational enterprise to “automatically” operate 
outside the country where the SE is located in the form of branches 
(one of the main points of criticism to SE’s), it must be relatively easy 
to then take the further and almost final step to hybridise these 
branches: the foreign tax authorities see a different foreign legal 
entity as the local tax payer than the Dutch tax authorities and certain 
income falls between the ship and the shore and does no longer 
become taxable; even if it involves relatively vast amounts.

Hybridising a foreign branch of a Dutch legal entity is something 
which most controllers or finance managers have done before in the 
Netherlands, although they will not have perceived it as such. It is a 
genuine “piece of cake” without any complexities.

Is there any news about an EU exit for the low taxed income which 
an SE may bring?
After the effective corporate income tax burden of an SE has been 
brought down to maybe 12% (as compared to the Dutch statutory 
corporate income tax rate of 25.5%) by using our “hybrid foreign 
branches” concept, the question arises how to get this high after 
tax income out of the EU (out of the Netherlands) without suffering 
the 15% Dutch dividend withholding tax. In many case this 15% will 
be greatly reduced, often even to 0%, under the Dutch tax treaties 
(dependent on where the parent of the Dutch intermediate holding 
company is located), but if not, we have developed neat tax planning 
techniques to arrive at 0% dividend tax nonetheless. We do not 
normally recommend using Cyprus as an exit and we also have a 
problem with the often advertised, but equally often ill understood, 
possibility to use a Dutch “Cooperative Association” for this purpose.

These set-ups can be very risky: one avoids the Dutch dividend tax, 
but the dividends, plus any interest payments, plus a potential capital 
gain on a sale of the Dutch shares, may become subject to corporate 
income tax, an ill-understood risk even amongst experienced 
international tax practitioners. The Dutch tax authorities have recently 
opened massive attacks on both these exits and the first compromises 
have already been closed (so the Dutch dividend tax did not go down 
to 0% but remained at around 10%, a nasty surprise).

The problem with both the Cyprus route and the Cooperative 
Association (usually held by a tax haven entity) is the Dutch 
“Substantial Interest” concept. One needs to find a country with which 
the Netherlands has a (regular) tax treaty to resolve this problem. This 
country will then have to exempt Dutch dividends and capital gains 
from tax and it should not employ a dividend tax itself. Fairly recently 
one of the EU countries changed its tax rules in such a way that it 
now qualifies as the “perfect EU exit”. The alternative, waiting till the 
Netherlands and Cyprus enter into a tax treaty, seems far away still, 
as negotiations between the two countries on a tax treaty have been 
stalled.

Success fee 
We sell our services on a success fee basis only. This implies that 
companies should feel free to get into contact with us to discuss 
whether or not an SE structure with hybrid branches can help them 
save substantial tax on parts of their business profits worldwide. The 
discussions with us will be free of charge until it has been established 
that this may well be the case. We will (only then) enter into an 
agreement whereby our assistance will be rewarded on the basis of a 
percentage of the (audited) annual tax savings which our advice and 
support will yield. ■
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