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Jos Peters, of Merlyn Tax and Fiduciary Services, offers his views on 
recent tax prerogatives across Europe

NatioNal goverNmeNts, the 
oeCD, the european Commission, 
the g20, you name it, all com

plain heavily about tax payers seeking the 
boundaries of tax laws and tax treaties by 
establishing themselves in low tax or zero 
tax jurisdictions to generate low or untaxed 
profits 

similarly, they seek to combat tax payers 
who establish themselves in seemingly 
high tax jurisdictions, but avoid taxation on 
(part of) their profits as well, by employing 
intricate tax avoidance schemes, available 
from international tax experts who have 
associated themselves with large audit firms 
or large law firms. 

my contribution to this issue of World 
Finance is aimed at trying to convince 
these national governments, the oeCD, 
the european Commission etc that they 
hold an important key to achieving this 
ambitious goal, but do not use it, to the 
detriment of themselves (less tax income) 
and the international business community 
(overpayment of taxes).

i might stress here that i have worked 
for the Dutch government as a tax inspector 
for over six years, that i have been writing 
articles in reputable Dutch and international 
tax magazines about tax issues since i 
left that position in 1984 to become an 
international tax adviser, and that in my 
view, nothing much has changed in the 
attitude of the governments, the oeCD, the 
european Commission since. one should 
not underestimate this: the national and 
international tax systems in use in the world 
today, are ‘’as leaky as a colander’’ and will 
in my view continue to be leaky, unless the 
governments and their various associations 
such as oeCD and european Commission, 
etc, start to take international double 
taxation serious. that’s where the real key 
is to avoid tax payers getting away with very 
low or even zero taxes on large parts of their 
international business profits!

The root of the matter
as a seasoned international tax expert, i 
have seen, and still see, that multinationals 
are grossly overpaying taxes. most 
companies in the world are not worried 
about double taxation at all. they do their 
business ‘’their way’’ regardless of tax 
consequences and rely on national double 
tax avoidance rules and tax treaties to avoid 
double taxation. 

However, at some point in time, most of 
these companies find out themselves that 
they are forced by the tax authorities of the 
countries they do business in, to pay tax 
twice on the same income. most of them 
do not accept such an outcome as a matter 
of principle and take their case to court, or 
request the ‘’competent authorities’’ of the 

two countries to come to a solution which 
avoids the double taxation. the bulk of these 
efforts proves to be in vain, however. 

these cases then end up on the ‘’plates’’ of 
international tax advisers who will normally 
be able to find a solution or a workaround 
for these clients. But it also alerts these tax 
advisers, and i am surely one of them, to 
the mirrorside of their findings: double tax 
exemptions! after all, if certain income may 
be taxed twice, even under tax treaties and 
national avoidance of double taxation rules, 
and no judge or competent authority is able 

Avoidance of double  
tax exemptions;  
mission impossible?

to do something about it, there must be ways 
to use those same rules to obtain double tax 
exemptions for clients, where profits are taxed 
nowhere. Not by having the tax payer move 
his fiscal residence to some tax haven, as the 
g20 seemed to think, but by keeping the 
headquarters of their clients where they are, 
be it london, or amsterdam, or tokyo, and 
use the mismatches between the tax systems 
of such high tax countries and other countries 
to create nontaxable income, or double tax 
deduction of expenses, or combinations 
thereof.
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Governments and their 
associations should avoid falling 
into the trap of trying to have 
their civil servants play tax adviser

after 35 years into the tax consultancy 
profession i can safely say that at minimum 
85 percent of the techniques in use in today’s 
international tax consultancy to help clients 
avoid single taxation, comes from the failure 
by the government of their country, and the 
governmental associations mentioned above, 
to do something about double taxation. the 
one comes with the other.

Examples
once you have seen enough “double 
taxation” cases, you develop a sixth sense 
for notaxationat all opportunities. i am not 
revealing secrets if i list several of the most 
popular tax savings techniques which are 
around these days:

a) if, in a transfer pricing environment 
[transfer pricing being a big source of double 
taxation all by itself ], profits need to be 
allocated, in broad lines, to functions, risks 
and assets (including intangible assets), 
one cannot blame tax payers to move risks 
and intangibles to low tax jurisdictions. the 
transfer pricing rules themselves have given 
rise to a massive profit shift to tax havens, 
exactly the opposite of what the governmental 
intention was: the governments wanted to 
get more taxable income or at least stop the 
drain on taxable income which was going 

on in many countries. By introducing very 
complicated sets of rules to achieve this goal, 
they have given tax payers the tools to escape 
taxation on a large part of their profits.

b) Hybrid financing is another big 
moneymaker for international tax advisers: 
one country follows economical rules to 
determine if the provision of funding by one 
group company to another is, de facto, loan 
financing or the contribution of (quasi) equity, 
the other country follows legal/contractual 
rules to determine the tax effects. Do it wrong 
and you end up with nondeductibility of the 
interest in country a but taxation of that same 
interest in Country B but if you do it right, the 
interest is deductible in country a and non
taxable in country B.

c) Hybrid partnerships: one country treats 
a certain way in which two companies operate 
a business together as a tax transparent 
phenomenon (partnership) whereby the 
partners of the partnership are seen as the 
(potentially) taxable persons, whilst the 
other country, also relying on its own rules, 
denominates this partnership as a “tax entity” 
which may be taxed all by itself, regardless of 
who the partners are. this situation sounds 
like a huge double taxation threat and that 
is indeed what it is if you do not watch out, 
but with a bit of “sixth sense” these hybrid 
partnerships can be turned into massive 
tax avoidance mechanisms (as was recently 
confirmed by the Japanese supreme tax Court 
in the famous “KK” case).

obviously, partnerships are not only 
used by tax payers who team up with an 
independent business partner to promote joint 
business goals, but can just as easily be set up 
within one multinational itself by just creating 
an sPC which acts as the other partner in the 
structure. 

d) the hybrid permanent establishment 
is another of my favourites, again based on 
several client situations whereby two tax 
authorities tried to allocate tax deductible 
expenses to a place outside their jurisdiction 
(country a said the expenses were allocable to 
country B but country B said the opposite). on 
analysis, this appeared to hold water (the rules 
of the two countries were totally different) but 
the mirrorside immediately came to my mind 
and i have been selling these “no taxation at 
all” structures since:

The bottom line
if governments and their associations do not 
want to help tax payers out in situations of 
international double taxation and considering 

the fact that every multinational around 
risks ending up in double tax situations 
repeatedly, these governments, in my view, 
do not deserve much leniency from tax 
advisers. since i left the Dutch government 
in 1984 to become a tax adviser, i have been 
confronted, on a daily basis, with double 
taxation. to my amazement, 75 percent of it 
turned out to be unavoidable, due to the fact 
that countries, then and today, show no sign 
at all of a desire to align their (international) 
tax rules with one another. they all want 
to continue “their own thing” in the tax 
area. this chased good tax payers away, 
however (see my transfer pricing example) 
and drives other tax payers into the arms 
of tax advisers, who are in no way short 
of opportunities to turn double taxation 
into “no taxation at all”. if one wants to do 
something about this, then please consider 
my “two edged sword’’ proposal above 
seriously: the key to avoiding nontaxation 
lies in making better rules, in very many tax 
areas and not just a Common Consolidated 
tax Base, to avoid double taxation. there 
is a whole lot of work to be done and until 
it’s done, international tax avoidance will 
continue to be relatively easy and much in 
demand. one last observation might be, that 
governments and their associations should 
avoid falling into the trap of trying to have 
their civil servants play tax adviser in order 
to discover loopholes and leakages in new 
(proposed) legislation. 

it is of no use to task people who have 
never seen an international enterprise at 
work in all the countries of its operations 
from the inside, to help create better 
rules for multinational enterprises. most 
civil servants who are employed by the 
governments and their associations to 
ensure that tax payers contribute their “fair 
share” to the state treasury, have no real 
clue what a multinational enterprise is 
and does; they joined the revenue service 
or the ministry of Finance fresh out of 
school. Creating higher taxable income 
for governments and at the same time 
eliminating double taxation for enterprises, 
is a task for seasoned international experts. 
those will not be easy to find for the salaries 
on offer at government institutions. But to 
me this would be the only way to achieve the 
stated goals. so maybe it is an impossible 
mission after all. π
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