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Are SEs of any use in international 
tax structures?
by Jos Peters MBA, Merlyn Tax & Fiduciary Services group

However, the euphoria among lawyers concerning SEs was 

short-lived because the European Commission, in the final 

SE launch, made no attempt whatsoever to address any of 

the international taxation aspects of setting up SE entities 

and actually trying to conduct business through them. 

Below is a brief summary of the criticism which tax lawyers 

have uttered:

• forming SEs implies cessation of the business as 

conducted in its previous form. This could easily lead 

to very substantial capital gains taxation and all kinds 

of transfer taxes in the countries where the local legal 

entities cease to exist;

• an SE, if it does business in many countries, will 

operate outside its country of incorporation in the 

form of a permanent establishment (PE). This is not 

what tax advisers and tax directors would prefer. 

Working with PEs creates difficulties in comparison with 

structures involving group companies, for instance in 

the administrative area (participation exemption rules 

differ from branch profit exemption rules; consequently, 

an extended form of double bookkeeping is often 

necessary for PEs);

• it is impossible to charge interest and royalties to PEs in 

most countries, which might make PE tax accounts deviate 

considerably from business economic reality; and

In 2004, after long debate and several major changes to the initial 
concept dating back to the 1950s, the European Union finally 
adopted the Societas Europeae (SE) as an additional method for 
European multinationals to conduct business. At last there 
would be one type of legal entity which could, from a company law 
viewpoint, do business in a similar fashion in all EU countries, 
eliminating the need for multinationals to set up separate legal 
entities in all countries.
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• loss compensation rules for foreign PEs differ per 

country. In some cases a PE loss can be absorbed by 

home country profits, in other cases it can not. The 

recent Lidl case made it clear that the Court of Justice 

in Luxembourg is not going to do anything against the 

immanent discrimination in this area. 

Looking at these difficulties which tax specialists incur with 

PEs, one might ask “what has changed” to make me devote 

a tax planning chapter in this publication to the SE subject?

First of all, I think that there have recently been a number 

of developments in the tax area which will diminish, if not 

do away with, most of the disadvantages of SE entities 

mentioned above over time. Therefore, I strongly believe 

the time has come for international tax advisers to think 

again where the use of SEs in a business structure is 

concerned. My focal point, as a Dutch contributor to this 

Handbook, will be the locating of an SE in the Netherlands 

(which will then operate PEs elsewhere).

Such developments, again briefly, have been:

• The Lidl case, as mentioned above, should not be 

misunderstood: many countries do not allow foreign 

PE losses to be taken against home country profits 

and the European Court of Justice has accepted that. 

However, the Netherlands does not employ this rule. 

In the Netherlands, foreign PE losses have always 

been fully tax-deductible from local Dutch profits via 

a special ‘foreign PE loss recovery’ rule. The Lidl case 

should, therefore, not be judged negatively. A Dutch SE 

will allow the group to immediately off-set losses in, 

say, France and Germany, while with a group structure 

consisting of legal entities, this would not work out so 

favourably (neither in the Netherlands nor elsewhere). 

However, a French PE loss in year one will not be 

compensated with a German PE profit in year two. The 

Dutch foreign PE loss recovery rule is applied on a ‘per 

country’ basis. The German PE gain in year two will be 

tax exempt in the Netherlands and not off-set against 

the French PE loss of year one (this ‘per country’ rule 

was introduced in the Netherlands in 1996). 

• The time that there can be no intra-group charges of 

interest or royalties to PEs will ‘soon’ be over. In its 

2008 Update to the Model Tax Convention, the OECD 

finally decided, based on transfer pricing principles, 

that economical reality should prevail here and legal 

reality must come second in this area; this will do away 

with the most common disadvantage of PEs.

• Not only are SEs open to the US ‘check the box’ 

functionality, but they can also be hybridised – if 

located in the Netherlands, like the two other, regular 

Dutch legal entities; NV or BV. By using the term 

hybridisation, in this chapter, I mean that these three 

Dutch legal forms can opt to be treated as local Dutch 

branches (local PEs) in a multinational group rather 

than as the legal entities they really are . A Dutch SE 

can be treated, for Dutch corporate income tax (CIT) 

purposes as part of another Dutch legal entity (local 

PE) while in the other countries where it does business 

it will be seen as a legal entity. With proper planning, 

tax mismatches may occur in the deductibility of 

certain expenses of the PEs which the SE runs. These 

expenses would be tax-deductible for the PEs, while the 

corresponding income in the SE would not be subject to 

corporation tax in the Netherlands.

In addition to these ‘tax technical’ considerations, I believe 

that a multinational group which considers operating in 

several countries by means of a PE, is much better off, for 

commercial reasons, with an SE than with a local Dutch 

legal entity. Irish customers may not want to purchase 

goods from an Italian SpA or vice-versa. However, if the 

Italian company is an SE, so the civil law (or common law, 

for that matter) status is clear, such commercial resentment 

(if SpA does not deliver, what legal action must then be 

taken? Would we need to go to court in Italy?) may more 

easily disappear. Dutch SEs will, commercially, be more 

acceptable than Dutch BVs.

On top of all this, and actually the most recent 

development on which this chapter is based, the Dutch 

Ministry of Finance has recently confirmed to me in writing 

that SEs can indeed be hybridised in the above manner. 
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My request to the Ministry was neither a special case nor 

a type of ‘advance tax ruling request’. The affirmative 

reply I got was just the Ministry’s interpretation of the 

parliamentary history of the introduction of the SE format 

in Dutch corporate law in 2005, when Dutch MPs asked 

about some of the Dutch CIT aspects which would govern 

the newly-created SE functionality.

In this chapter, based on the full certainty that Dutch SEs 

can be hybridised in order to give them maximum tax 

effectiveness in an international tax arena, I will depict three 

situations in which a multinationally-operating business 

might achieve quite substantial corporate income tax 

savings. This can be achieved by setting up a hybrid SE in the 

Netherlands which engages in either cross-border financing 

(especially of foreign real estate development projects), 

the cross-border operational leasing of movable business 

assets or in the cross-border licensing of intangibles; not 

only within the group, but also to third parties. 

As from January 1, 2007, the Dutch participation exemption 

also applies to foreign business profits of ‘participations’ 

which are not subject to any foreign corporate income 

tax at all (provided the participation runs an active trade 

or business) and to low-taxed ‘real estate participations’ 

provided they meet a number of special additional criteria. 

In fact, ‘passive’ foreign real estate participations may be 

subject to the Dutch participation exemption, regardless 

of their effective foreign corporate income tax percentage. 

All other passive subsidiaries (including those involved in 

group financing, group leasing or group licensing) must be 

subject to an effective foreign CIT rate of 10% (computed 

under Dutch profit determination principles) if they are to 

enjoy the participation exemption.
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In the structure of Exhibit 1, two main Dutch tax features appear:

• the foreign real estate is financed by way of an 

inter-company (mortgage) loan between the Dutch top 

company NV and its hybrid subsidiary SE. Foreign real 

estate is owned by SE via a foreign limited partnership 

in which it acts as the major limited partner. The 

interest income of NV and the interest deduction of SE 

wash against each other from a Dutch CIT viewpoint. 

However, in the foreign country, the PE of SE may 

deduct the mortgage interest for tax purposes (within 

thin capitalisation and other limits, if applicable), if 

not based on local tax law, then based on Article 7 

para. 3 of the tax treaty between that country and the 

Netherlands; and

• the Netherlands considers the foreign Limited 

Partnership – under the right facts and circumstances – 

as a subsidiary, i.e., as a ‘participation’. All income from 

the PSHP can thus be earned tax-free in the hands of the 

Dutch SE, provided the other criteria for the participation 

exemption are met (including the distinction between 

‘active’ and ‘passive’ foreign real estate participations).

Exhibit 1, therefore, relies on two ‘mismatches’: 

• a foreign limited partnership which is seen as a 

transparent entity in the country of its operations (the 

usual tax viewpoint in many countries, exceptions noted, 

however), while it counts as a deemed legal entity 

(‘participation’) in the Netherlands, based on the Dutch 

CIT rules for limited partnerships (Dutch or foreign); and 

• the Dutch SE is seen as a legal entity abroad (operating 

a local PE), while in the Netherlands the SE has opted for 

‘branch treatment hybridisation’ based on the analysis in 

the letter from the Ministry of Finance mentioned above.

A hybrid Dutch SE can also be put to good tax use in an 

entirely different set-up. I will use a shipping company as 

an example. Let’s assume that TUG AB operates a tugging 

service in various parts of the world, where seagoing 

vessels need to manoeuvre in local harbours with the help 

of tug boats.

Source: Merlyn Tax & Fiduciary Services group
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If TUG AB purchases the boats (from its own equity, we 

assume) and subsequently puts them at the disposal of 

local TUG AB subsidiaries or branches in the four regions 

of the example (Ireland, France, Germany and Sweden), it 

could do so either by creating PEs in these four regions or 

by setting up local subsidiaries. The tax outcome of both 

structures will likely differ considerably, seen per location: 

if PEs are used, these would generate the bulk of the profits 

from a tax viewpoint.

If TUG AB set up local subsidiaries it would charge 

a rental fee or operational lease fee for the tug 

boats, which would decrease the profits in the four 

user countries and increase the profits in the parent 

company. Much will then depend on the tax rates of 

the various foreign locations vs. the home country tax 

rate, to determine which business model would attract 

the lowest tax cost. Also, the home country tax credit 

system/foreign profits exemption system to which TUG 

AB is subject will play its role here. Ultimately, all profits 

will be taxable, somewhere.

However, if TUG AB created a Dutch intermediate holding 

company (TUG BV) which is subsequently capitalised and 

purchases the ships, the insertion of an SE in the structure 

could work miracles.

TUG BV sets up an SE subsidiary and requests 

hybridisation from the Dutch tax authorities, so TUG SE will 

be treated, for Dutch CIT purposes as a Dutch PE of TUG 

BV. Such SE hybridisation requests have not been made 

before in the Netherlands, to my surprise, according to 

information obtained from several Dutch CIT inspectorates. 

However, based on the mentioned letter from the Ministry 

they should, and likely will, honour this without much 

discussion or delay.

TUG BV now enters into some form of operational lease 

agreement with TUG SE which covers the purchase price of 

the boats (‘bare boat charter agreement’, or similar).

TUG SE operates four foreign branches. Under Article 

7, para. 3 of the Dutch tax treaties with France, Ireland, 

Germany and Sweden (or any other country in the world 

Source: Merlyn Tax & Fiduciary Services group

The cross-border operational leasing of equipment Exhibit 2
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with which the Netherlands has a tax treaty), the leasing 

fees incurred by the local PE of TUG SE will be tax-deductible 

for CIT purposes.

In the Netherlands, TUG SE does not exist for CIT; it is 

a local Dutch PE and its assets and liabilities, but also 

its contracts and other attributes are absorbed by TUG 

BV. From a Dutch CIT viewpoint, there are no bare boat 

charter agreements between TUG BV and TUG SE and, 

consequently, there is no operational leasing income in TUG 

BV to be taxed in the Netherlands, even though abroad this 

income formed a tax-deductible expense.

One may wonder if the Dutch tax authorities, when spotting 

the mismatch, would not try to prevent this. Suffice to say 

that they tried this, in the early nineties. The Ministry of 

Finance even changed the CIT Act in 2002 to avoid this 

loophole. However, in 2003, the Dutch Supreme Court 

decided that there was no loophole (the case at hand was 

from before the change of the CIT Act on this point) so the 

Ministry of Finance changed the CIT Act again in 2005 and 

deleted the anti-abuse article so vigorously introduced 

only a few years earlier. This case law applies to SEs too, 

given the letter from the Ministry I have mentioned twice 

before. Therefore, no-one needs to fear that a hybrid 

Dutch SE structure as outlined would risk existing for only 

a short time.

My cross-border licensing example (Exhibit 3) works in very 

much the same manner as the rental fee example above. 

Let’s now take an example of licensing to third parties 

rather than to group entities, to show it also works in third 

party relationships.

Flower Power AG is a German agricultural company which 

owns breeder rights to several types of orchids. Orchids 

are very popular in the Far East, so several orchid growers 

in Taiwan, South Korea and Japan have shown interest in 

obtaining a licence from Flower Power AG to grow its types 

of orchids in their home country, against a royalty payment 

per entity sold. Flower Power AG delivers the micro plants, 

which will grow into the requested orchid types, and the 

breeding technology and know-how to actually make the 

orchids grow into the correct shapes and quantities.

Source: Merlyn Tax & Fiduciary Services group

The cross-border licensing of intangibles Exhibit 3

PE
Singapore

NL

 

Orchid
Development

BV

Orchid
Development

SE

Japan Taiwan South
Korea

Royalties

RoyaltiesRoyalties

Flower Power clients (unrelated)

Flower Power AG

Germany

NL

Royalties

Capital contribution Licence
purchase

Granting of a sub-license

Royalties:
- Tax-deductible in Singapore
- Non-taxable in the Netherlands



CHAPTER 1 | EUROMONEY HANDBOOKS

11

Flower Power AG could charge the royalties from its home 

base in Germany to the Far East growers and pay German 

corporate income tax on its profits. However, Flower Power 

AG could also set up a Dutch BV (Orchid Development BV) 

which in its turn sets up Orchid Development SE.

Orchid Development SE sets up a branch office in Singapore to 

cover the Far East region. It rents office space in Singapore and 

has greenhouse facilities there for demonstration purposes. A 

real onshore Singaporean PE, therefore, subject to the (relatively 

high) Singaporean CIT. Setting up shop in the region where the 

customers are would surely also be a logical business decision.

The PE manager in Singapore and his staff are 

knowledgeable of flower growing, themselves. Any licences 

issued to customers in Far East countries will be issued 

from the Singaporean PE. As a consequence, the licence 

fee income is PE income. However, the PE does use Dutch 

flower growing know-how and requires the Dutch licence in 

Orchid Development SE (obtained from Orchid Development 

BV) to perform its functions and generate its profits.

In Singapore, despite the high optical CIT rate, there will 

not be substantial taxable income. The PE will be able to 

deduct the licence fees, paid by Orchid Development SE 

to Orchid Development BV, from its taxable income; if not 

already under local Singaporean tax law, then under Article 

7, para. 3, of the Dutch – Singaporean tax treaty.

Again, in the Netherlands, the licensing income which 

Orchid Development BV earns from Orchid Development 

SE does not constitute taxable income, provided that the 

precaution was taken to hybridise Orchid Development SE 

and make it a Dutch PE, in the Dutch tax view, of Orchid 

Development BV.

In the above we have used examples of real life situations 

which could benefit from our hybrid Dutch PE concept. 

Other examples are easily conceivable, even in a sales 

environment or a manufacturing environment, or in case of 

cross-border engineering or consultancy projects – all of 

them with the consent of the Dutch Supreme Tax Court and 

the Dutch Ministry of Finance!




