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Cross-border leasing 

Developments in

CROSS-BORDER LEASING
and EU taxation rules 

by Joseph Peters, Rima Marlyn Trust & Consultancy group

The Netherlands have historically been a prime location for the
establishment of activities which give rise to income that will classify
as ‘royalty income’ under the tax laws of most countries and cause
withholding tax issues, such as the proceeds from cross-border
leasing and cross-border licensing. For the leasing industry it has
therefore always been beneficial to either run (part of) their
cross-border leases from a subsidiary in the Netherlands, or to use
the Netherlands as a ‘stepping stone’ location via the use of a Dutch
‘royalty conduit’ entity which leases equipment in from abroad and
subleases it out to another foreign location.

This chapter will update readers on several major

developments in the main Netherlands’ and/or EU

taxation rules for such operational cross-border leases:

• profit determination rules/distinction operational

versus financial lease;

• VAT/service versus sale of goods/place of supply; and

• withholding tax planning and foreign tax credit

planning

THE PROFIT DETERMINATION RULES FOR

OPERATIONAL LEASING

The revised Dutch Leasing Arrangement for

corporate income tax (CIT)

The CIT aspects of leasing have for most of the leasing

practice in the Netherlands been governed by an

agreement between the Dutch Association of Leasing

Companies and the Dutch Revenue Service, since

February 1987. This agreement (the ‘Lease

Arrangement’) was published by the Ministry of

Finance that year, which implied that every taxpayer,

i.e. also companies who were not members of the

Association, could use these rules as safe harbours.

This was important, in the late 1980s, since the tax

owner of the assets could claim substantial tax benefits

(a system which ended in 2000, although for certain

assets, ‘environmental’ tax incentives are still in place

in the Netherlands today). 

These CIT regulations, which govern leasing in the

Netherlands, define what constitutes operational leasing

(and say that not adhering to the guidelines does not
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mean the lease is to be treated as a financial lease!) and

therewith the question which party may depreciate the

asset in his balance sheet. Since this will give rise to

often considerable tax deferrals, the regulations are still

very much alive today, despite the abolishment of the old

Dutch tax incentives for leasing.

The regulations have been revised several times since

1987 (minor changes only), in order to accommodate

new views on certain aspects of leasing in the leasing

industry or the revenue service, and the appearance of

leasing case law from the Supreme Court (which was

more restrictive than the Leasing Arrangement when it

appeared, but published tax policy takes priority over

case law in the Netherlands, if such policy is more

favourable to taxpayers than the case law).

The latest version of the Dutch CIT leasing resolution,

known as BNB 2000/66, says that an operational lease

may, at maximum, cover 85% of the estimated economic

lifetime of an asset and, in case the lessee has a

purchase option, executable at the end of the fixed lease

term, the option price does not fall below 7.5% for

leases not exceeding five years (in case a lease runs

longer, 0.5% must be added to the option price for each

year after the fifth).

The Dutch CIT leasing rules also contain a clause,

saying that the lessor, in case he should like to benefit

from any special tax incentives for a given lease

agreement, is not allowed to cover the 7.5% ‘residual

value risk’ even if this is under any agreement with third

parties (such as the vendor of the asset involved). In all

other cases, lessors may cover their residual value risk

without the lease becoming a financial one, so they can

keep their tax deferrals.

Taxpayers may opt to ignore the Lease Arrangement, in

which case they will have to rely on the (scarce) case law

available in this area. Any remaining grey areas may in

such a case not be resolved on the basis of the resolution

and may need to be brought before the courts. Therefore,

in practice, ‘everyone’ relies on the CIT leasing

regulations in the Netherlands. 

Declining balance depreciation of assets under lease

An interesting discussion in the Netherlands has always

been whether the compulsory straight line depreciation

method for business assets, also applies in full to assets

involved in an operational leasing transaction. The Dutch

Supreme Court has always held that annual profit

determination methods aimed at reflecting any external

‘value’ of business assets were in violation of the basic

profit determination principle of ‘sound business practice’:

the value of assets exploited in a business is rendered by

their utility, according to long standing case law, and is in

no way connected to any market value or third party price

associated with the asset, once it no longer new.

Business assets tend to render their use evenly over

their economic lifetime so there seemed to be no room

for any tax depreciation system which deviated from the

straight line method in the Netherlands. Only in special

cases, a taxpayer was allowed to depreciate a business

asset, down to ‘third party value’, but this was not seen

as an allowable tax depreciation system, but as a once

only write-off.

Surprisingly to some, the Supreme Court decided in a

case seen at first in 1998 and again, after referral to a

lower court, in 2001, that if the maintenance expenses of

assets under lease increase over the years, and such

expenses are for the account of the lessor (as is often the

case with ‘full service’ or ‘wet’ leases), the lessor is

allowed to take this into account by using a declining

balance depreciation system (i.e. high depreciation in the

beginning of the lease, low depreciation at the end). For

Dutch CIT purposes, this case law is certainly a

breakthrough. For completeness sake: the Supreme Court

also held in this case that the financing cost of the asset

should be left out of the calculation (i.e. the lower

financing cost of the object as the lease progresses, due

to the redemptions paid by the lessee in the periodic

lease installments, do not offset the higher maintenance

costs incurred by the lessor as the lease continues and

therefore do not influence the declining balance

depreciation possibility).
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‘Techno lease’

A final word on Dutch tax rules for leasing within an

international context, should be said on what got to

be known as ‘techno leases’. The importance being

that the European Commission in Brussels has

accepted the Dutch view that, under the right

circumstances, these leases (which consist of a sale of

intangible assets by a ‘multinational’ company to a

bank, followed by an operational lease back of these

assets) must be treated as genuine business

transactions and the considerable tax benefits

associated with these transactions, both to the lessor

(tax deferrals) and possibly to the lessee (tax loss

renewals) do not constitute ‘disguised government

aid’ which is forbidden under the EU competition

rules. So companies in need of cash, and in the

possession of expiring tax losses, may:

• sell their patents trademarks and other intangible

business assets to (a leasing subsidiary of) a bank;

• cover their expiring tax losses with the capital

gain realised in this manner; and

• deduct the operational lease payments for these

intangibles against future (hopefully positive)

taxable income, without tax risk.

It seems that when this is possible in the Netherlands,

and acceptable to ‘Brussels’, this can be done elsewhere

in the EU as well, provided the contractual and civil-law

or common-law opportunities to do so exist in these

other countries as well.

The Dutch Ministry of Finance has published

various tests that a ‘techno lease’ must meet before

the tax authorities will accept it, which are aimed at

avoiding situations whereby a taxpayer continues to

‘economically’ own his intangible assets after he sells

them to the bank. If there is doubt about whether the

bank runs genuine economical risks with the

intangible assets it has acquired, after the

acquisition, the transaction becomes a disguised ‘sale

and financial lease back’ which is a ‘nothing’ under

Dutch CIT principles.

VAT aspects

The European Commission plans to change ‘place of

supply’ for all cross-border services per July 1, 2006,

also for cross-border leasing

In May 2003, EU Commissioner Bolkestein, in charge of

tax and customs issues in the EU, published a consultative

document which contains a plan for a major overhaul of

the EU VAT rules for all cross-border services, which will

no doubt also affect cross-border leasing.

With a view towards alleviating the administrative

burden on companies which currently fall under several

exceptional ‘place of supply’ rules for VAT, the EU

Commission has suggested, in a paper dated May 26,

2003, to introduce a so-called ‘one stop shopping’

possibility for supplies to non-taxable persons (also

called ‘Business to Consumers’ or ‘B2C’ supplies) in the

EU as follows.

The service provider who already has VAT

registration/VAT filing and VAT payment obligations in

more than one EU member state (which, today, can only

be the case if he falls under an exception to the main EU

VAT rule for cross-border sales or services), may in

future opt to meet his obligations, in as far as they relate

to VAT in other EU countries than the one where he is

established himself, via a new electronic ‘EU VAT

compliance portal’ to be developed. He may then use the

VAT registration number of his own country for all VAT

obligations in these other EU countries and file his

various VAT returns for the entire EU centrally and

electronically, in direct contact only with the VAT

authorities of his own country. The electronic VAT

compliance portal will subsequently ensure that the

information put in, is automatically sent onwards to the

relevant other EU countries for further handling by their

VAT authorities.

However, this is as far as the plans go for now. No

attempt will be made ‘for the time being’ by the

European Commission to harmonise the VAT registration

procedures in the EU (other than allowing the taxpayer

to use one central EU VAT registration number). The VAT
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filing rules [forms; terms; language] will also not be

harmonised yet, nor will the VAT refund procedures

(some countries only allow a VAT refund entitlement to

be carried forward against future VAT payments and no

negative VAT assessments). The actual payment of the

VAT should also be done locally (i.e. in every EU country

concerned) by the taxpayer himself, since the VAT

authorities in the EU can not handle cross-border (on)

payments, according to the publication from Brussels.

Needless to say that this one stop shopping ‘solution’ is

at best a half-hearted one and must be seen in the light

of trying to help a limited number of EU entrepreneurs

to handle certain already existing exceptional VAT

obligations in the EU a little more easily. This limited

solution should in my mind certainly not become the

future EU model for handling VAT in the EU, but Mr.

Kovacz thinks differently.

In December 2003 Mr. Bolkestein issued a further draft

VAT Directive on changing the place of supply for

cross-border services between VAT paying entrepreneurs

within the EU (the so-called Business to Business or

‘B2B’ services) to the place where the recipient of the

services is located, which represents a major VAT

overhaul. The plans also contain a proposal to add these

cross-border B2B services to the periodical VAT listings,

so the tax authorities in the various countries can finally

monitor them. Today, only supplies of goods need to be

listed to the EU in order to enable the EU to see if what

one country reports as sales, is booked as purchases

elsewhere in the EU, to combat VAT fraud.

The B2B VAT proposal will not raise a lot of concern in

EU companies supplying services in several EU countries

however: the B2B draft VAT directive adopts the so-called

‘reverse charge mechanism’ as the logical solution to avoid

that many thousands of EU enterprises would suddenly be

confronted with VAT compliance obligations in all the EU

countries in which they do business. Under the reverse

charge mechanism, the service provider, like in the case of

intra-EU delivery of goods, charges his customer no VAT at

all, since the customer must assess himself for VAT. And

the listings ensure that this will happen and if not, that a

VAT audit is started to investigate what went wrong.

In early 2005, a follow-up to the one stop shopping

and the B2B services proposals was launched by

Mr. Kovacz, who succeeded Mr. Bolkestein. He first

published a consultative document which contained an

investigation into the VAT aspects of all Business to

Customer or B2C cross-border services in the EU, which

included cross-border leasing in the form of a

subchapter. From the outset, the aim of this investigation

was made clear: also in B2C cross-border service cases,

the place of supply would in principle shift from the

country of the service provider to the countries of the

service recipients, in order to keep the VAT rules for

cross-border services ‘logical’ and ‘transparent’ and in

line with the B2B VAT treatment.

However Mr. Kovacz had to admit from the beginning

that a change in the place of supply rules for B2C

services can never be accompanied by an increased use

of the reverse charge mechanism, as this cannot be

imposed on private individuals and other non-VAT

payers. Consumers, for VAT, are also VAT exempt

organisations, usually governmental, provincial and

municipal ones, such as:

• hospitals;

• municipal swimming pools;

• railways;

• subways;

• garbage collection companies;

• the police;

• municipal ferry services; and

• the firebrigade.

That's to say, as a general rule, genuine business

operations which usually are very interested in the

possibilities of leasing their equipment. 

The consequence of the new EU VAT plans as recently

unfolded, will therefore be that thousands of service

providers within the EU will in future be faced with the

need to comply with VAT in all of the EU countries in

which they do business, despite the fact that the VAT
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rates, the VAT filing procedures and the other VAT

compliance rules, including VAT refund rights and the

VAT payment procedures, are different in all EU member

states. The only ray of hope for them is the outlook of the

‘electronic VAT handling portal’. Mr. Kovacz nonetheless

urges the EU member states to agree to introduce the new

B2C rules per July 1, 2006, the same date as planned for

the – much less controversial – overhaul in the B2B VAT

rules, in order to ‘keep the two aligned’. The basic reason

for his drastic approach, according to the results of the

B2C VAT investigations which were published on July 20,

2005, is caused the failure of the EU member states to

achieve further harmonisation in their VAT rates! The EU

countries, despite political pressure from Brussels to bring

their VAT rates more in line with one another, have

shown no willingness to make any move at all in this

area. The VAT percentages which apply in the EU will

therefore keep varying from today’s 14% in Ireland and

22% in Poland.

In the July 2005 report, Mr. Kovacz claims that it is

this lack of VAT rates harmonisation, in combination

with the current main VAT rule for place of supply for

services, will increasingly cause cross-border service

providers in the EU to move their businesses to the EU

country with the lowest VAT rates. Several new EU

countries employ relatively high VAT rates so the EU

enlargement per May 1, 2004, may intensify the

distortions in the market place which the wide range of

VAT rates in the EU already seems to cause. He also

claims that the B2B proposal from December 2003 is
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almost in the stage of adoption by the EU and that the

various industries his department has consulted since

May 2003, are also in vast majority in favour of an

alignment between the B2B and the B2C rules for VAT.

Operational cross-border leasing (hereinafter also: CBL)

is one of the services which have explicitly been

discussed in the various EU ‘VAT on services’ documents

(one stop shopping, B2B and B2C) and until March 2005,

it looked like the present VAT system for CBL would

survive the drastic plans for change. Under the current

VAT rules, there are several sets of rules for a CBL,

depending on the type of asset:

• means of transport: the supply of a CBL service

in this case is the place where the lessor resides;

• other (business) assets: the place of supply in a

CBL involving other assets than means of

transport is the place where the lessee resides,

and if the lessee is subject to VAT, the reverse

charge mechanism will usually apply;

• some countries have additional place of supply

rules for the lease of passenger cars; and

• some EU countries apply the reverse charge

mechanism also to persons, not subject to VAT,

other than private individuals.

The difference in the main two sets of rules (i.e. the

first two points above) has historically been explained by

the fact that means of transport, whether they be cars,

trucks, boats or airplanes, are mobile by nature so it is

impossible, from the outset, to determine their place of

‘effective use’, which is the place where the VAT on this

object should ideally be paid. Other assets do not present

this ‘place of usage’ problem so the asset distinction is

valid, for a consumption tax like VAT.

In the March 2005 consultation document Mr. Kovacz

proposed, for this very reason, to leave the VAT rules for

CBL’s and the distinction between ‘regular assets’ and

‘means of transport’ as they are. He then said he

‘remained to be convinced that changes would need to

be made in this area’. However, in the July 2005

document, he surprisingly makes a U-turn, pointing to

the leasing industry itself, saying that during the VAT

consultations, he has received many responses from

leasing companies, which complained to him about

different assets getting a different VAT treatment. They

also allegedly complained about the potential upcoming

difference (caused by the B2B proposals) between B2B

and B2C invoicing, making their administrative lives

miserable. Finally, Mr. Kovacz points to the leasing

industry complaining that under the present rules, the

leasing market in the EU is increasingly being distorted

because certain leasing companies are relocating to low

VAT countries such as Ireland but others cannot do so

and see their customers being drawn away.

So it seems that the leasing industry, because of taking

unconcerted action and writing to the European

Commission in several separate and (thus) conflicting

requests, has shot itself in the foot and is now facing an

uphill battle to get the ghost back into the bottle. It

should have been clear to anyone who practices VAT that

there can never be full alignment between B2B and B2C

invoicing since the easy way out for B2B (reverse charge)

is not available for B2C. But Mr. Kovacz gratefully uses

the letters he received from leasing companies to push

his controversial plans through. 

Specific Dutch VAT aspects of cross-border leasing

A fairly recent development in the Netherlands,

concerning leasing (cross-border or other) is the

publication, in late 2003, of a VAT guideline by the

Ministry of Finance concerning the question whether or

not an operational lease is a service for VAT or the

(disguised) delivery of assets. Until the appearance of this

so-called Resolution, the VAT aspects of leasing were

dealt with via the Lease Arrangement for corporation tax

discussed above, which was declared ‘applicable for VAT

as well’ although no one knew what that meant.

Somewhat surprisingly, the VAT leasing resolution

deviates significantly from the corporate income tax

leasing regulations discussed above, in a popular area

of leasing: operational leases with a so-called ‘bargain



option’ for the lessee. Whereas the corporate income

tax rules stipulate both a maximum fixed term for the

lease (85% of estimated economic lifetime) and a

minimum option price (7.5% + 0.5% per year for

contracts exceeding five years, from year six onwards),

the VAT leasing resolution completely ignores these two

elements and introduces the notion of ‘economic

pressure’: if the bargain option to the lessee in an

operational lease contract de facto compels the lessee to

execute his option right at the end of the fixed lease

term, the contract must for Dutch VAT purposes be

treated as a disguised sale of assets and not as a service.

This may, of course, have far reaching consequences for

the ‘place of supply’ which for cross-border services

may differ markedly from that of cross-border sales

(depending on type of asset as discussed above). In

addition, this distinction has a major impact on the

timing of the VAT: if a lease is recharacterised as a

delivery of goods, VAT is due at the moment of signing

the contract on the full net present value of all future

lease installments, whilst if the lease is a service, VAT is

only due upon the installments themselves, as these

will from time to time be invoiced.

The Dutch VAT resolution discusses five major

requirements for an operational lease to be treated as the

delivery of product, as follows:

• the object is in use by the lessee and the use is

not subject to any further restrictions than

required for the lessor to ensure that the lessee

will pay his lease bills;

• all expenses for the use of the object, its

maintenance and its insurance are for the account

of the lessee from the outset of the lease,

including all risks concerning loss of value or

loss of the property, including the risk of seizure;

• the lessee has obtained a purchase option to

acquire the object at the end of the fixed lease

term for a price which compels him to exercise

his option rights at all times; this requirement is

explained as follows: in case the option price is

low enough to ‘economically force’ the lessee to

exercise the option right, since otherwise he

would without any doubt forego on a financial

advantage’, the lease becomes a disguised sale of

assets rather than a service;

• the lessee has the contractual right to at all times

convert the lease into a purchase by paying up

the net present value of all future lease

installments plus the option price; and

• the agreement can not be cancelled by the

lessor alone.

The resolution continues to say (safe harbour rule) that

in case the purchase option is 10% or less of the

estimated residual value of the object at the end of the

fixed lease term, (to be estimated at the beginning of the

lease), the lease agreement will in any event be considered

a sale of goods for Dutch VAT purposes. As mentioned

before, the resolution does not contain a minimum or

maximum fixed lease term, either in years or as a

percentage of economic useful lifetime of the asset.

Since the leasing of ‘means of transport’ (i.e. road-,

air- and water-vehicles, as defined by VAT law) is treated

different from the leasing of other assets for VAT, the

Dutch VAT lease resolution today may allow for some

VAT planning in case the non-Dutch lessee is a non-

taxable person for VAT. The uncertain future of the EU

VAT rules for cross-border services in the B2C area, due

to the controversity of the Kovacz plans as discussed

above, will determine whether such planning

opportunities may cease to exist. However, the draft

proposal issued by Brussels on July 20, 2005, would

limit such planning opportunities considerably:

• it contains a definition of ‘cross-border leasing’

which would likely ‘override’ the Dutch ‘economic

pressure’ rule, so every non-financial lease would

become a service for VAT;

• the place of supply for this service would be

changed from the country of the lessor to that of

the lessee. In B2B cases the reverse charge

mechanism will apply, but for B2C transactions,
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the ‘one stop shop’ an electronic VAT portal will be

made available which lessors may opt to use for

their future pan-EU VAT compliance obligations.

The above raises many questions, also the one whether

leasing from outside the EU into the EU will fall under

the new rules or not. The B2C proposals from Mr.

Kovacz do not discuss this possibility in any detail but

the draft VAT directive texts, issued as annexes to both

the B2B and B2C reports, give some indication: the

recommendation is, that the EU countries enact specific

rules for the avoidance of distortion, double taxation or

non-taxation, by treating non-EU service providers

(read: lessors) as if they were local service providers. I

have serious doubts that such a clause, if ever enacted,

will stand the usual tax treaty test of ‘non-

discrimination’, a standard tax treaty article which does

not only govern the taxes covered by the treaty, but all

other taxes and government levies as well, and therefore

in my view also VAT. 

THE WITHHOLDING TAX ASPECTS OF LEASING

Some basic rules

Lease payments, together with rental payments

constituting ‘payments for the use of commercial,

scientific or industrial equipment’, are usually defined as

‘royalties’ in tax laws if they cross-borders, with the

notable exception of the Netherlands and Switzerland.

And despite an OECD recommendation, dating back to

1977, to countries using the OECD model treaties to

eliminate lease and rental payments from the royalty

definition in their future tax treaties, many tax treaties

today still contain cross-border rental and operational

lease payments in their royalty definition, for two

obvious reasons:

• many treaties were negotiated and concluded

under the 1963 OECD Model (even after the

appearance of the 1977 Model) and these treaties

are still in place;

• many countries do not want to give up their

substantial tax income on payments to foreign

entities (be it on dividends, interest or royalties)

since that would create considerable budgetary

issues for them.

So today, even when a lessor and a lessee are

established in two countries which have concluded a tax

treaty, these payments are often covered by the royalty

article, with the only effect that the local withholding

tax rate on such payments is reduced from some 25% to

10% or 5%. Even a 5% withholding may be prohibitive

for a lease to take place, however, given the thin net

profit margins leasing companies realise with their

activities. For the moment, I will leave ‘defeasance’

techniques to further reduce or entirely avoid

withholding out of the discussion, since the insertion of

a Dutch leasing company may achieve the same goal,

with less risk. This can be explained as follows. 

The Netherlands never had a ‘royalty tax’ itself and is

not planning to introduce one either. But in its bilateral

treaty negotiations it has shown to be able to persuade

most of its treaty partners to bring their royalty

withholding taxes down to zero as well. After all, a tax

treaty is a bilateral agreement and if the Netherlands do

not charge royalty tax, why would the treaty partner be

allowed to maintain its levy? This explains to a large

extent why the Netherlands are so popular a country to

either establish a leasing subsidiary in, or for use as a

‘stepping stone’ location in cross-border leasing deals:

• the incoming royalty flow is usually not subject to

foreign royalty withholding tax due to the favourable

royalty articles of the Dutch tax treaty network;

• the Netherlands do not charge any withholding tax

on outgoing royalties either (with the considerable

side benefit that payments can also be made to low

or zero tax locations, without any ‘black list’ or

similar ramifications).

The recently adopted interest and royalty EU directive

which overrides tax treaty withholding taxes if interest

or royalty payments take place within the EU between

Cross-border leasing 



certain categories of related taxpayers, has once more

added to the attractiveness of setting up Dutch leasing

operations, in the form of Dutch leasing subsidiaries or

as ‘conduits’. Example: Belgian and Italian royalties can

now also be paid free from withholding tax to a Dutch

sister company of the lessee, despite the treaty

withholding tax rate of 5%.

New rules for ‘beneficial ownership’ of royalty

income in the Netherlands

Given the attractiveness of the Netherlands as a stepping

stone location for royalties, the country hosts many

thousands of royalty conduit companies. During the so-

called Primarolo investigations, whereby EU countries

could file complaints in Brussels against other EU

countries for unfair tax competition, the Dutch advance

ruling practice for royalty conduit entities was high on

the complaints list. In a dialogue with the Dutch banking

sector (which operates the ‘trust companies’ which host

and manage most of these conduits entities) and their tax

counsel, new rules were devised and accepted by Brussels,

to ensure that the Netherlands could continue its role as a

financial ‘hub’ for royalty payments (including cross-

border leasing payments) albeit under more strict rules. In

an article in International Tax Review in March 2005 I

have laid down in detail what these new rules are, where

they come from and what their implications are, so for

this contribution I will limit myself to a summary:

• the Netherlands has adopted a definition of

‘beneficial ownership’ of royalties whereas no

definition was present before;

• this rule applies to Dutch stepping stone entities which

are related (common ownership) to either the payor or

the recipient of the royalty income (or to both);

• the rules apply per January 1, 2001 but for existing

structures, a grandfathering rule is in place till

December 31, 2005;

• if the Dutch entity wants to qualify for tax treaty

protection (i.e. properly reduce foreign royalty

withholding taxes) it must meet certain requirements

as to its (legal) organisation and bookkeeping; this is

a new ‘residency test’;

• in addition it must meet certain ‘economic substance’

requirements, the main of which is that the company

must run economic risk with its conduit activity; this

is the new ‘beneficial ownership’ test;

• if these tests are not met, the company will either be

considered non-resident (and will consequently not

obtain the residency certificates required to reduce

the foreign withholding taxes);

• or it will not be considered the beneficial owner in

treaty sense of the royalty income and the Dutch tax

authorities will inform their foreign peers in writing

of this view (so the royalty payers/lessees may risk

being prosecuted in their home country for

unjustified reduction of the withholding tax due,

perhaps with several years retrospective effect);

• the qualifying entity can no longer rely on the

historic ‘advance Dutch tax ruling’ policy as regards

its operating margins; it will need to show ‘arm’s

length income’ from its activities, based on an

economic and functional analyses (i.e. a transfer

pricing study) and third party pricing benchmarks; 

• advance tax rulings from the revenue service are

available, like in the past, in case an entity is able to

demonstrate to the advance tax ruling authority (a

special division of the Dutch revenue service, based

in Rotterdam) that it meets the new requirements.

The new rules were written in such a way that in

most situations, a company will be able to restructure

and continue its ‘stepping stone’ business, although at

considerably higher cost than before. Not only the

cost of tax advice will increase, but also the legal and

accounting expenses and in some cases a compulsory

audit of the entity’s annual accounts seems

unavoidable. Only in a limited number of cases, the

foreign beneficial ownership requirements (which

always had to be met and still require ongoing

attention) exceeded the new Dutch ones already and

no change will be necessary.
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Third party conduit business is not affected by the

new rules and is getting increasingly popular for that

reason. As regards cross-border leasing this would imply

that an independent Dutch leasing company is put in

between the non-Dutch lessor organisation and the

equally non-Dutch lessee. After all, the income from

leasing is generated by the lease agreements in place

and not in the form of dividends, so one does not need

to own a Dutch conduit entity in order to benefit from

its tax attributes.

Foreign tax credit planning

Four developments require mentioning in this

last paragraph:

• in 1999 the Tax Court of The Hague held that a

royalty conduit company which had not sought an

advance ruling from the Dutch ruling authority

concerning its reportable profit level for CIT purposes,

is able to fully credit any residual foreign withholding

taxes (within the regular Dutch tax credit limitations

which resemble those of other countries which employ

a tax credit system). Advance tax rulings issued in the

Netherlands in the past, always restricted the foreign

tax credit to the percentage which a Dutch BV earns

on the flowthrough (i.e. 6% flowthrough profits meant

only 6% of any residual foreign royalty withholding

tax was creditable). This court decision was first

appealed at the Supreme Court by the Ministry of

Finance, which appeal was withdrawn a few weeks

later, however;

• the new rules for royalty conduit business described

above, explicitly allow for foreign tax credits;

• the advance tax ruling authority in Rotterdam will

(try to) restrict foreign tax credits on a voluntary

basis like in the past. Signing an advance ruling

therefore means that a taxpayer gives up considerable

tax benefits in trade for ‘tax certainty’ he already has

from the transfer pricing study required to obtain an

advance ruling in the first place; and

• the Dutch tax treaties allow for a foreign tax credit

on a per country basis. An excess credit from country

X can therefore not be offset against a credit

limitation from country Y, in the Netherlands. Due to

a CIT resolution known as ‘BNB 2000/306’, tax credit

mixing between countries will be allowed, however.

And such countries need not be tax treaty countries

either. This ‘tax credit mixer’ opportunity adds to the

already major attractiveness of the Netherlands to the

leasing industry, if it wants to expand to cross-border

leasing or increase an already existing cross-border

leasing division.

Joseph Peters, MBA is Managing Director at the

Rima Marlyn Trust & Tax Consultancy group

in Rotterdam. For further information,

please telephone +31 (10) 201 0820 or

e-mail: jos@rimatax.nl


